INTRODUCTION
Professor Garda tells a fascinating story about the rise of charter schools and the emerging system of schools in contemporary New Orleans, where, as of the 2014-2015 school year, one hundred percent of the public schools are charter schools. 1 This is an important story with national implications, not only for districts like the one I live in, Washington, D.C., where almost half of our public school students are [Vol. XLII now served by charter schools, 2 but also for districts with many fewer charter schools, or even none at all.
And here is why: the story Professor Garda is telling is not really about charter schools, or about a tension between charter schools and typical public schools. The main issues he has identified run much deeper than that. These issues may be characterized as falling within three key themes: a tension between what Professor Garda calls "inclusion equality" 3 and "empowerment" 4 or "outcome equality"; 5 a tension between centralization and decentralization; and the relationship between community and governance structures.
In this brief response, I take each of these themes in turn and situate them in the broader context of American education law; in so doing I argue that these are the core preoccupations of American education law writ large.
To that extent, Professor Garda's characterization of the open questions confronting New Orleans somewhat oversimplifies matters. I close by connecting the road ahead for New Orleans with the path forward for education law more generally. In particular, I argue, any decision made by New Orleans (or any jurisdiction) to resolve these tensions is not likely to be permanent, even though education lawyers continually engage in efforts to resolve them. Moreover, the likely venues for such efforts, Professor Garda's Article teaches, include the state legislature, state agencies, and local governance structures. 6 By focusing on these venues, Professor Garda's Article underscores the need for contemporary legal education about education law to systematically address questions about law design and legislative and administrative processes, and not simply case law.
I. INCLUSION EQUALITY VERSUS OUTCOME EQUALITY Professor Garda traces the idea of inclusion equality back to
Brown v. Board of Education, 7 saying that this is the core concern of the major education civil rights statutes that trace their genesis to 2. See, e.g., Historical Enrollment-Public Schools, D.C. PUB. CHARTER SCH.
BOARD,
https://data.dcpcsb.org/dataset/Historial-Enrollment-to-SY-2014-15/3db5ujzr (last visited Feb. 6, 2015) (during the 2014-2015 school year in Washington, D.C., about 38,000 students attended charter schools out of close to 86,000 students in public and charter schools overall).
3. Garda, supra note 1, passim. 4. Id. passim. 5. Id. at 660, 669-70. 6. See infra notes 102-12 and accompanying text. Brown. 8 This view, he says, "demands that every school attempt to educate every type of student regardless of ability, aptitude, race, or socioeconomic status." 9 In contrast, he says, empowerment or outcome equality dates back to the Reagan-era report A Nation At Risk, 10 and is linked to choice because, so the theory went, empowering parents with choice would lead to improved student outcomes, regardless of the homogeneity of the students in a school. 11 Professor Garda acknowledges that the current all-charter model in New Orleans is "as far from achieving the new equality as the old New Orleans schools were from achieving inclusion equality." 12 But he does not sufficiently acknowledge that the tension between these visions of equality is embedded in the civil rights statutes themselves, as well as in developments in traditional public schooling completely outside the context of charters. 13 Consider, for example, one of the sayings often associated with EDUCATIONAL LANDMARK 33 (2010) (articulating post-Brown questions over whether, in a variety of settings for a variety of student demographics, "equality is to be realized through integrated or separate settings"). Professor Garda also focuses on "inclusion equality" at the school level without considering the extent to which even schools that serve diverse student populations engage in practices that either undercut or promote the value of school-level inclusion. See [Vol. XLII just segregation or intentional differential treatment, but also policies that result in different outcomes. 18 The contemporary focus on disparities in school discipline and in access to educational resources directly results from using Title VI to promote equal outcomes. 19 Nor is this some new-fangled gloss on the statute's original meaning; it is what President Johnson famously said at Howard University about the point of the civil rights laws: "We seek not just . . . equality as a right and a theory but equality as a fact and equality as a result." 20 Professor Garda also talks about the Equal Educational Opportunities Act, 21 which is often used for assessing the legality of programs serving English Language Learners (ELLs). 22 Here, too, while segregation is not permitted, 23 22. 20 U.S.C. § 1703(f) (2012) (providing that "[n]o State shall deny equal educational opportunity to an individual on account of his or her race, color, sex, or national origin, by . . . the failure by an educational agency to take appropriate action to overcome language barriers that impede equal participation by its students in its instructional programs"); see also Horne v. Flores, 557 U.S. 433, 438-41 (2009) (describing claim brought under the Equal Educational Opportunities Act to improve instruction for ELLs).
23. 20 U.S.C. § 1703(a) (precluding "deliberate segregation by an educational agency of students on the basis of race, color, or national origin among or within schools").
24. See, e.g., Horne, 557 U.S. at 477-78 (Breyer, J., dissenting) (describing the widely used three-prong test under 20 U.S.C. § 1703(f) set forth in Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981), and noting that no party challenged the district court's use of the Castaneda test); see also The Provision of an Equal Educational As for the treatment of students with disabilities, Professor Garda is correct that the law requires education in the least restrictive environment 25 -that is, education as much as possible with general education students 26 -but it nonetheless permits, even in traditional public schools, specialized and essentially segregated classrooms, such as dedicated autism classes. 27 Moreover, the Individuals with Disabilities Education Act (IDEA) 28 permits parents to sue school districts to pay for private placements in specialized schools for children with disabilities under certain circumstances. 29 More generally, IDEA empowers parents with the ability to bargain with schools over the services their children should receive. 30 And nothing in the civil rights laws got rid of state-run and state-funded specialized schools for the blind or the deaf. 31 The value of the integration (1985) ; see also Recognized Schools for Children with Autism, BEST SCH., http://www.thebestschools.org/blog/ 2012/03/10/schools-children-autism/ (last visited Feb. 2, 2015) (noting that "many parents desire to place their autistic children in private schools specifically dedicated to helping children with that disability" and that local school districts may sometimes be required to pay the cost of tuition law (what Professor Garda calls more generally "inclusion equality") is in fact deeply contested, as is its relation to outcomes for students with disabilities. 32 Professor Garda mentions Title IX only in passing and only in a footnote, 33 but there is a tension even within Title IX about inclusion and outcome equality. On the one hand, the statute says you cannot be subjected to discrimination in educational programs that receive federal funds on the basis of sex. 34 On the other hand, the statute contains numerous exceptions. 35 And, as Professor Garda notes, the Title IX regulations as redrafted almost a decade ago now explicitly permit single-sex classrooms and schools in the traditional public school system, as well as the charter school system, where the purpose of that exclusionary focus is to improve academic achievement. 36 Here, too, the relationship between inclusion equality and outcome equality is vigorously debated. 37 hearing students); Carmen Willings, Moving beyond contested visions of equality embedded in the civil rights laws, magnet programs in traditional public schools also offer a useful comparison with the charter school model. Admission to magnet schools is often subject to certain criteria, whether by academic test, 38 by specialized skill or talent, 39 by subject-matter interest, 40 or sometimes even by identity or affinity group. 41 So inclusion for all-comers need not be the core focus of a system of traditional public schools. At the same time, magnet schools and related methods of providing a variety of public school offerings within a school system may be used to promote racial and socioeconomic integration. 42 Indeed, it is often argued that magnet schools designed properly can encourage both integration and improved academic outcomes. 43 For that matter, one early plan for charter schools themselves was that they were supposed to be inclusive. 44 [Vol. XLII outlined a vision for this new kind of school in the mid-1980s, he touted what he perceived as the superior ability of this new kind of school to ensure that students of all backgrounds would learn together, in contrast to traditional public schools that were failing at that mission. 45 At the same time, traditional public schools have long been focused-or have had that focus thrust upon them, depending on how you look at it-on outcomes. Think about the now longstanding focus on achievement gaps. 46 Title I of the Elementary and Secondary Education Act, now No Child Left Behind, has from its inception funded compensatory education, to supplement state and local funding; its goal has not been to ensure inclusive classrooms. 47 Think about the standards and accountability movement. 48 Think about the decades and decades of school finance litigation; 49 whether under theories of resource equity or adequacy, these cases have been focused on the inputs required to achieve the desired outcomes of academic success. 50 All of this is to say that Professor Garda oversimplifies matters in saying that the traditional view dating back to Brown and the original civil rights legislation has been focused on inclusion equality, that all traditional public schools have had to educate all comers, and that inclusion is the core focus of the education civil rights laws. 51 Stat. 27, § 201 (codified as amended 20 U.S.C. § 6301 (2012)). To be sure, this federal money was the hook that was to make the equity-focused Title VI effective in schools that until then had been almost entirely non-reliant on federal funds, but it is nonetheless true that the federal grant money itself has always discussed educational needs rather than inclusion equality. Orleans reflects a tension that goes far beyond charters schools versus traditional public schools. It is a tension at the core of the field of education law. Professor Garda's claim that the traditional view of inclusion equality is lost in the move to an all-charter district 52 thus makes the problem seem both too easy and too recent.
Schools

II. CENTRALIZATION VERSUS DECENTRALIZATION
Professor Garda argues that part of the problems with the current system of schools in New Orleans is the loss of centralization associated with traditional public schools. 53 I agree with Professor Garda that centralization is more typically associated with traditional public schools, while decentralization is more typically associated with charter schools.
But this arrangement is merely typical and contingent, not required of either system, and the reverse arrangements exist. Consider, for example, decentralized schoolbased management efforts 54 or the earlier community control movement 55 in traditional public schools, in contrast to charter management organizations that have centralized certain services and teaching standards. 56 Nor is it always clear whether centralization or decentralization better promotes equality as a general matter. Professor Garda gives some good examples of why New Orleans's recent move towards centralization of the school admissions process, the expulsion process, and a system for serving special education students have been important steps to promoting equality for students of color and students with disabilities. 57 But consider other centralizing moves that have less of an equality-promoting result. Centralizing budgets so that all schools in a district get a certain number of teaching lines and fixed set of services for its student body can result in unequal 52. Garda [Vol. XLII distribution of funds, to the extent that some schools attract more senior, and therefore more highly paid, teachers. 58 As for the line Professor Garda chooses to mark as an indication of centralization-the city of New Orleans-this line is consistent with the standard way of organizing the delivery of American educational services, 59 but it is at another level arbitrary, or even itself harmful. There are inherent inequalities in the fact that our school systems are organized around school district, local jurisdictional lines. 60 This is the core premise of the state-level school finance cases: that funding variations from district to district are unfair with educationally disastrous consequences. 61 Different districts also gain reputations for serving particular populations of students particularly well and so attract those students, 62 similar to a dynamic Professor Garda identifies in different charter schools 63 -but that might mean that the other districts continue to serve that population of kids just as poorly, with little internal pressure to change. That inter-jurisdiction variation seems no less troublesome than the intra-jurisdiction variation that troubles Professor Garda.
For that matter, state-by-state inequities are also vast. There is more funding inequality between states than there is within states. 64 There is great variation on how students in each state perform on national tests. 65 And yet, much in federal education law protects these various decentralized lines. 66 No Child Left Behind, for example, required states to implement a standardized testing regime, but it permitted states to design their own tests. 67 Some federal education funding formulas are based in part on how much the states themselves spend. 68 And federal special education law permits districts to determine what is appropriate for each child without requiring any kind of standardized best practices approach. 69 Yet, as federal education law protects these aspects of state-and district-level deference, the very same laws require states and districts to follow other centralized requirements-a tension that James Ryan, now Dean of the Harvard Graduate School of Education, calls "the federalism fence." 70 State education law, too, contains conflicting tendencies towards centralization and decentralization at the same time. 71 The question of centralization versus decentralization is thus, like the meaning of equality, one of the core preoccupations of American education law, not just a distinction between traditional public schools and charter schools. 72 In this light, Professor Garda's focus on [Vol. XLII centralization of services within the New Orleans jurisdictional lines seems incongruous with the broader scope of his concerns.
III. COMMUNITY AND GOVERNANCE
Professor Garda concludes by saying that New Orleans "must decide what type of equality it wants to pursue: inclusion equality, empowerment and outcome equality, or a mix of the two," using the tools of centralization or decentralization to get there. 73 This point seems fair enough. But to say that New Orleans has to make these decisions is to beg the questions of who constitutes New Orleans and how New Orleans should reach its decisions. This brings me to the third theme of Professor Garda's Article that is a core preoccupation of American education law: the relationship between community and governance structures.
Professor Garda does not identify who in New Orleans should be making these decisions, but he does refer to a likely cast of characters throughout the Article, including parents, teachers, students, school administrators, elected officials in the city, elected officials in the state, bureaucrats at each level in a number of entities, community organizers, and charter management operators. "No-kids-in-school voters" might usefully be added to this list. 74 Of course, there is likely to be much diversity of viewpoint among these groups, and even within each group itself. For example, among parents in New Orleans, there are no doubt parents who are perfectly happy with their choice of school. 75 There are parents who are unhappy with their choice, whether because the school is not meeting their child's needs, 76 because their child did not get into one of the schools they actually wanted, 77 because their child was expelled or suspended in a trigger-quick kind of way, 78 or some other reason entirely. There are parents who might be happy with their own child's school but who nonetheless find problems with the system overall and so contribute to filing a complaint with the federal 73. Garda, supra note 1, at 669. 75. Garda, supra note 1, at 632 (noting that eighty percent of parents receive one of their top three choice schools). 76. Id. at 646-52 (describing ways many charter schools fail to meet the needs of students with disabilities). 77. Id. at 633 (describing parent help centers overwhelmed with requests to change schools after the lottery).
Id. at 639-43 (describing problems with expulsions and suspensions).
Department of Education's Office for Civil Rights, the Department of Justice, or the state. 79 There are parents who did not really choose to send their child anywhere, given the large number of parents for whom the system of choice is little more than a mirage. 80 And those are just the parents.
As to teachers, there are the traditional teachers who were fired en masse from the old system, whom Professor Garda describes as the black middle class, who presumably among themselves have a variety of different views about the public good. 81 There are the newer teachers, whom Professor Garda describes as largely white, non-local, and Teach-For-America-affiliated. 82 These "TFA'ers," 83 too, probably have a bunch of different views. And the same variation in viewpoint can likely be made for any subset of the broader New Orleans community.
How should the authority to decide what the community wants from its educational offerings be allocated among these various members of the community? This question permeates much of the foundational constitutional doctrine in American education law. 84 Should parents be allowed to opt their children out of public school in favor of religious, other, or no formal education; or should schools protect children against their parents' wishes and socialize them into the public school system? 85 Should students be allowed to voice their views without fear of punishment inside the schoolhouse gates, 86 or should teachers and administrators be allowed to limit these views to educate the student speakers or protect other students from their speech? 87 Should a student's right to attend a racially integrated school extend across jurisdictional boundaries, or should local 79. See generally id. at 637-38, 640-41, 653 (describing complaints). 80. Id. at 630-39 (describing barriers to making effective school choices). 81. Id. at 625-26. 82. Id. 83. Id. 84. See, e.g., MARK G. YUDOF ET AL., EDUCATIONAL POLICY AND THE LAW xi-xii (5th ed. 2012) (identifying as "one of the great themes of educational policy and the law . . . the scope of liberty that students, teachers, and families have with respect to schooling," and identifying "tensions among the interests of the state, the family, and the child in education"). [Vol. XLII officials be able to treat their geographic lines as inviolate? 88 How should a school system balance the rights and interests of competing groups of students, 89 or competing groups of parents, 90 or competing groups of teachers? 91 Given the breadth in the membership of the community and the variety of views held by each subset, it is unclear what it means to say that the community needs to decide what its vision of equality is. This is why the issue of community is closely related to the issue of governance. Community members can make decisions only within governance structures, after all. And although Professor Garda refers to the transformation of governance structures in New Orleans from a school system to a system of schools, 92 I remain uncertain about exactly what governance structure or processes Professor Garda envisions as being the right locus for New Orleans's decision about what kind of equality it wants. Modifying the state statute that designed the charter sector's primacy in New Orleans? Modifying the regulations governing the charter sector promulgated by the state agency? Enlisting the support of courts or civil rights agencies to issue rulings or oversee compliance agreements? Street-level protests to pressure one of these? Community organizing to work with the new "parent trigger law" to pressure the system, or to expand that law, or to rescind it? 93 This open set of possibilities in New Orleans parallels a broader shift in education governance over the course of the last half of the twentieth century. One of the major developments in American education law during this time has been the expansion of governance models beyond the school district as the main source of control over schools to a multitude of players: the state education bureaucracy, federal agency oversight, mayoral control, state takeover, school-based management, and more. 94 As a recent work on education governance put it, "who leads when everyone is in charge?" 95 Professor Garda may be right, then, that New Orleans needs to decide what vision of equality it wants, 96 but the community is a vast and a varied one; there are any number of governance structures it could adopt, contest, or work within to make and implement that decision, and the choices before it would exist even without the allcharter system of schools.
IV. WHAT NEXT FOR NEW ORLEANS? WHAT NEXT FOR EDUCATION LAW?
To say that equality, decentralization, community, and governance are the key preoccupations of education law, as I have done, is itself, in a way, to beg the question: What next for New Orleans? I will not pretend to have the answer. But in response to Professor Garda's observation that New Orleans needs to decide what kind of equality it wants, my instinct is that, in a way, New Orleans-or at least some subset of it-has already decided what vision of equality it wants. In other words, the status quo did not just happen; it reflects legal and policy judgments about what the schools should look like.
Implicit in Professor Garda's largely descriptive piece, then, is the normative judgment that New Orleans has thus far made the wrong choice, or at least that the choice is an insufficient one. Instead, he seems to suggest, inclusion equality should not be abandoned; 97 more centralization of education policy is necessary in order to protect vulnerable populations within the city; 98 [Vol. XLII by the current system) should push for different governance structures where their input will be implemented going forward. 99 Whether or not this is in fact Professor Garda's conclusion about what should be next for New Orleans, this possibility gives rise to two implications, both of which I offer in the form of responses to a question: What next for education law?
First, these tensions that preoccupy education law are impossible to resolve in any lasting way. Both inclusion equality and outcome equality are valuable, depending on context. Both centralization and decentralization have their place, depending on circumstances. All members of a community can make important contributions to the process of educational decision-making, both as distinct groups and as individuals with different viewpoints within any given group. And many different governance structures can be worthwhile. Because there is value on all sides, any decision in any given context is likely to be shifting and contingent. The tensions are, thus, not likely to be resolved permanently, in New Orleans or anywhere else.
Second, attempting to resolve these tensions in the context of specific policy and legal choices is what education lawyers do. It is, therefore, critical for those of us who teach education law to give our students the tools they need to move forward in this endeavor. In this regard, while I have suggested that Professor Garda has somewhat oversimplified matters, he has nonetheless done a service to the field by framing the immediate and critical question of New Orleans's path in the context of these broader questions about equality, centralization, and community and governance. Because of the importance of these themes to the field of contemporary education law, I can imagine using Professor Garda's Article as the introductory reading to an education law course, previewing the questions that will recur over the semester.
The Article sets up one more critical element for such a course: it highlights the need for an expanded toolkit for the twenty-first century education lawyer. It is striking the way the legal landscape has shaped education in New Orleans-less by courts than by legislatures and agencies. Professor Garda does reference a few lawsuits under both federal 100 and state law. 101 But although these are 99. Cf. Robert A. Garda, Jr., The Politics of Education Reform: Lessons from New Orleans, 40 J.L. & EDUC. 57, 97 (2011) (describing racial and socioeconomic divide in New Orleans schools, suggesting that low-income parents need to be better included, and identifying governance changes that could help do so).
100. See Garda, supra note 1, at 638, 650. 101. Id. at 625 n.57. the typical tools law students learn about in education law (and other) classes, in reality, it has not been judicial opinions that have shaped the New Orleans educational system. Instead, it seems to me that Professor Garda is telling a story of the importance of extra-judicial legal processes in contemporary education law. The story is one of law design-the statutes, 102 regulations, 103 and system-wide 104 or school-level policies 105 that can be crafted in any number of ways. 106 It is a story about the importance of legislative lawyering. 107 It is a story about the importance of using the administrative machinery, 108 whether through a complaint process 109 or through the process of regulatory development. 110 It is also a story about negotiation, conflict resolution, and coalition building, 111 important skills that lawyers can take with them to transform systems. 112 [Vol. XLII Those TFA'ers that Professor Garda describes as taking over the New Orleans school system 113 often leave teaching to go to law school, after all. 114 TFA recruits' short-term commitment to teaching before going to graduate or professional school is, indeed, one of the main critiques of Teach for America. 115 Professor Garda's Article helps identify what they-and many others-need to learn when they take an education law class.
Outside the classroom, the Article helps identify the breadth of arenas, the variety of skills, and the complexity of issues with which practicing education lawyers need to engage-in New Orleans and beyond. Professor Garda's "View from New Orleans" turns out to be a wide-angle lens.
